UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

___________________________________ «
ZHASMVEN RZAYEVA,

Plaintiff,
V. : No. 3:97CV01385( AWT)
EDWARD FOSTER, MARY HAZEN and :
THE CI TY OF HARTFORD, :

Def endant s. ;
___________________________________ X

RULI NG ON SUPPLEMENTAL MOTI ON FOR SUMVARY JUDGVENT

The plaintiff, Zhasnmen Rzayeva, proceeding pro se and in

forma pauperis, brings this action against the Cty of Hartford

and two of its police officers. The plaintiff nmakes various
First, Fourth and Fourteenth Anendnent clainms pursuant to 42

U S C 8§ 1983, as well as pendent state |law clains, and the

def endants have noved for sunmary judgnent. For the reasons
set forth below, the defendants’ notion for sunmary judgnment is
being granted in part and denied in part. The sole claim
remaining is the plaintiff’s claim as to defendant Edward
Foster, that her Fourth and Fourteenth Amendnent rights were

vi ol at ed because of a warrantless entry into her hone.

I . FACTUAL BACKGROUND

Zhasmen (now Jasmi n) Ceorgi evha Rzayeva emigrated to

Hartford, Connecticut fromRussia in 1993 with her husband and



nother. The plaintiff becane a citizen of the United States on
July 2, 1999. Based on a review of her witten and tape
recorded subm ssions in this case, the plaintiff appears to
have slightly limted, albeit functional, English proficiency.

The facts of this case flow out of a dispute between the
plaintiff and Anthony Santos. In late 1995, M. Santos was
introduced to the plaintiff by Felix Mel koum an, the
plaintiff’s cousin, who becane a friend to M. Santos and woul d
|ater work for M. Santos’ construction firm The plaintiff’s
famly and M. Santos becane very friendly over the foll ow ng
weeks. On at |east one occasion, M. Santos had dinner with
the plaintiff and her famly at the plaintiff’s hone.

The plaintiff alleges that M. Santos, who was also a | aw
school student at that tine, involved hinself in a lawsuit the
plaintiff was attenpting to initiate against Catholic
Charities. The plaintiff contends that M. Santos, after
speaking with enployees at Catholic Charities, convinced M.

Mel koum an not to finance the plaintiff’s |awsuit as he had
originally promsed to do. The plaintiff also clains that, on
January 22, 1996, while M. Santos and the plaintiff were al one
in her apartnment, M. Santos “sexually harassed [her] by

i ndecent exposure.”?

! M. Santos clains that he had no intention to harass the
plaintiff but was actually trying to show the plaintiff what
type of underwear her cousin, M. Ml koum an, should wear to a
construction site. Regardless, M. Santos is not a defendant
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Further events occurred between the plaintiff and M.
Santos leading the plaintiff, on Novenber 10, 1996, to | eave a
note on M. Santos’ car informng himthat if he did not
refrain fromcertain activities, the plaintiff would begin a
hunger strike. The note further stated that the plaintiff
woul d notify her doctor, the police and M. Santos’ |aw school
of the hunger strike. 1In response to the note, M. Santos
conplained to the Hartford Police Departmnent.

On Novenber 11, 1996, a Hartford Police Departnent
di spatcher ordered Oficer Edward Foster to |look into the
matter. O ficer Foster first went to M. Santos’ apartnent,
where M. Santos showed the officer the note witten by the
plaintiff. M. Santos informed Oficer Foster of the
plaintiff's address and O ficer Foster went to see the
plaintiff.

O ficer Foster apparently arrived at the plaintiff’s hone
at about 10:00 p. mon the evening of Novenber 11, 1996. The
plaintiff contends that after she answered her door, the
of ficer, without perm ssion and without a warrant, entered her
apartnment. Once Oficer Foster explained the purpose of his
visit, the plaintiff becanme quite upset. She asserts that
Oficer Foster stated that she would be arrested if she

continued to harass M. Santos and that, because she was an

in this case and thus the issue is not before the court.
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immgrant, she had no rights in this country. The plaintiff
further asserts that Oficer Foster refused to investigate her
conplaint that M. Santos had sexually harassed her and t hat
the basis of this refusal to investigate was the fact that the
plaintiff was an i nm grant from Russi a.

The plaintiff clains that, after sonme further discussion,
she was concerned that O ficer Foster m ght not be a real
police officer or that he m ght have cone as a friend of M.
Santos rather than on official police business, and she asked
O ficer Foster to | eave her apartnent. She states that Oficer
Foster then argued with her, harassed her and hum i ated her.
When the officer did not |eave, the plaintiff threatened to
kill herself by cutting her wists.? The plaintiff also
threatened to junp out the third floor wi ndow and nade t hroat
sl ashing gestures. Concerned for the well-being of the
plaintiff, and perhaps others, Oficer Foster, acting pursuant
to Conn. Gen. Stat. 17a-503, called an anbul ance, placed the
plaintiff in custody, and had her taken to St. Francis Hospital
for an energency nental health exam nation

The plaintiff was evaluated at St. Francis that evening.

The hospital’s evaluation states as follows: “The [patient] is

2 The plaintiff clains that in Russia, when the police
enter a hone w thout perm ssion, the homeowner will sonetines
threaten to cut his or her veins as a sign of protest, thereby
forcing the police, who would not want to be associated with
t he honeowner’ s death, to | eave.

-4-



alert and oriented . . . . She denies being suicidal or
hom ci dal and does not appear to be delusional. Mwod is
euthymc, [patient] states that M. Santos called police to
puni sh her. Insight is good, judgnent and inpul se control
appear good.” The plaintiff was diagnosed by the hospital as
havi ng “adj ustnent di sorder with m xed di sturbance of conduct
and enotions.” After being “nmedically cleared,” the plaintiff
was rel eased fromthe hospital the next norning and given the
nunber of the outpatient nental health clinic for purposes of
follow up visits.

Once she was released fromthe hospital, the plaintiff
wote to the Chief of the Hartford Police Departnent to
conpl ain about O ficer Foster’s actions. After receiving no
reply,® she filed a citizen conplaint with the Internal Affairs
Division (the “IAD’). Eventually, Sergeant Mary Hazen, an | AD
i nvestigator, was assigned to interview the plaintiff and
i nvestigate her conpl aint.

Sergeant Hazen net with the plaintiff on several
occasions. The sergeant infornmed the plaintiff that her
conplaint regarding O ficer Foster had been investigated and

that no cause existed to pursue the matter further. The

3 According to the defendants, the plaintiff's letter
asked whether, if she were to go to M. Santos’s |aw school and
speak with his professors, she would be arrested. Because,
according to the defendants, the Chief of Police cannot make
that type of representation, the Chief did not respond to the
letter.
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i nvestigation conducted by I AD found, based on the facts that
the plaintiff herself admtted, that O ficer Foster was
justified in his course of action.

The plaintiff clainms that during at | east one of their
nmeeti ngs, Sergeant Hazen threatened the plaintiff that the
sergeant woul d make sure the plaintiff failed the citizenship
test -- which would in turn result in the |loss of the
plaintiff's SSI benefits -- if the plaintiff persisted in her
conpl ai nts.

Sergeant Hazen recounts these events differently. She
clainms that she inforned the plaintiff that her role as an | AD
i nvestigator was to investigate conplaints against the
departnment and that the plaintiff would be better off
concentrating on passing the citizenship examthan worrying
about M. Santos. The sergeant clains that the plaintiff
becane upset upon hearing this and asked whet her the sergeant
was threatening her. Sergeant Hazen states that she replied
that she was not threatening the plaintiff, that she had
nothing to do with inmgration and naturalization and that she
was just trying to give the plaintiff sonme hel pful advice.

Fol |l owi ng these events, on May 5, 1997, the plaintiff
filed a claimw th the Connecticut Conmm ssion on Human Ri ghts
and Qpportunities (“CHRO'). In her CHRO conplaint, the
plaintiff asserts basically the sane facts asserted by her as
set forth above. On July 3, 1997, while the CHRO conpl aint was
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still pending, the plaintiff filed a notion to proceed in form

pauperis in this court. On July 15, 1997, that notion was
granted and her conpl aint was docket ed.

On July 21, 1997, the plaintiff, claimng that the CHRO
had made nunerous errors in the handling of her case, wote to
the CHRO that she did “not want the Conmm ssion to participate
in [her] case” and that she had instead “applied to the Federal
Court.” The CHRO apparently did not understand the plaintiff’s
July 21 letter as a request for the dism ssal of her case
because, on August 5, 1997, the CHRO i ssued a notice of
di sm ssal based on the nerits of the plaintiff’'s case. The
CHRO determ ned that “[t]here is no reasonable possibility that
further investigation of [the] conplaint will result in a
finding of reasonabl e cause.”

On Septenber 12, 1997, the plaintiff filed an anended
conplaint. The anended conplaint lists as defendants the City
of Hartford, O ficer Edward Foster in his individual and
official capacities and Sergeant Mary Hazen in her official
capacity. The conplaint does not specifically or clearly
enunci ate the clains agai nst these defendants. Since the
plaintiff is a pro se litigant, the court reads the pleadi ngs
and nenoranda filed by the plaintiff liberally and interprets
them “to raise the strongest argunents that they suggest.”

Burgos v. Hopkins, 14 F.3d 787, 790 (2d Gr. 1994). Therefore,

the court assunes that the following clains are contenpl ated by
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the plaintiff’s conplaint: 1) Oficer Foster violated the
plaintiff’s Fourth and Fourteenth Amendnent rights by entering
her apartnent w thout perm ssion or a warrant and in the
absence of exigent circunstances; 2) Oficer Foster and the
City of Hartford violated the plaintiff's liberty interests
under the Due Process C ause of the Fourteenth Amendnent by
forcing the plaintiff to involuntarily submt to a nenta

exam nation; 3) Oficer Foster and the Gty of Hartford
violated the plaintiff’s Fourth and Fourteenth Amendment rights
by seizing the plaintiff’s person and forcing her to submt to
a nental examnation; 4) Oficer Foster and the Cty of
Hartford violated the plaintiff’s Equal Protection rights by
refusing, on account of her alienage, to investigate the
plaintiff’s clains of sexual harassnent; 5) Sergeant Hazen and
the Gty of Hartford violated the plaintiff’s First Amendnent
rights by retaliating against her for filing a citizen
conplaint; 6) Sergeant Hazen and the City of Hartford violated
the plaintiff’s First and Fourteenth Amendnent rights to
petition the governnment for redress of grievances by
threatening to harmthe plaintiff’s chances of becomng a
citizen; 7) Sergeant Hazen and the Gty of Hartford viol ated
the plaintiff’s rights under the Equal Protection C ause of the
Fourteenth Amendnent by treating her differently on account of
her alienage; 8) Oficer Foster and Sergeant Hazen
intentionally caused the plaintiff enotional distress; and 9)
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O ficer Foster and Sergeant Hazen negligently caused the
plaintiff enotional distress. The plaintiff seeks relief in
the formof nonetary damages and a |l etter of apol ogy.

The court granted in part, and denied in part, the
defendant’s notion for sunmary judgnent, giving the defendant
| eave to file a supplenental notion for sunmary judgnent
(“Supp. Motion”). The original notion for summary judgnent was
granted with respect to the plaintiff’s clains that Oficer
Foster, in his individual capacity, violated the plaintiff’s
liberty interests under the Due Process C ause of the
Fourteenth Amendnent by forcing the plaintiff to involuntarily
submt to a nental exam nation and that O ficer Foster, in his
i ndi vi dual capacity, violated the plaintiff’s Fourth and
Fourteenth Amendnent rights by seizing the plaintiff’s person
and forcing her to submt to a nental exam nation. The
original notion for summary judgnent was al so granted with
respect to all clains arising out of the threats alleged to
have been made by Sergeant Hazen. Summary judgnent was denied
W thout prejudice as to all other clains nade in the conplaint,
as the court has construed it.

1. LEGAL STANDARD

A notion for summary judgnment nay not be granted unl ess
the court determnes that there is no genuine issue of materi al

fact to be tried and that the facts as to which there is no



such issue warrant judgnent for the noving party as a matter of

law. Fed. R Gv. P. 56(c). See Celotex Corp. v. Catrett, 477

U S 317, 322-23 (1986); G&llo v. Prudential Residential

Servs., 22 F.3d 1219, 1223 (2d Cir. 1994). Rule 56(c)
“mandates the entry of summary judgnent . . . against a party
who fails to make a showi ng sufficient to establish the

exi stence of an el enent essential to that party’s case, and on
which that party will bear the burden of proof at trial.”

Celotex Corp., 477 U S. at 322.

When ruling on a notion for sunmary judgnment, the court
must respect the province of the jury. The court, therefore,

may not try issues of fact. See, e.q., Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 255 (1986); Donahue v. Wndsor Locks

Board of Fire Comm ssioners, 834 F.2d 54, 58 (2d Cr. 1987);

Heynman v. Commerce & Industry Ins. Co., 524 F.2d 1317, 1319-20

(2d Gr. 1975). It is well-established that “[c]redibility
determ nations, the weighing of the evidence, and the draw ng
of legitimate inferences fromthe facts are jury functions, not
those of the judge.” Anderson, 477 U S. at 255. Thus, the
trial court’s task is “carefully limted to discerning whet her
there are any genuine issues of nmaterial fact to be tried, not
to deciding them Its duty, in short, is confined . . . to

i ssue-finding; it does not extend to issue-resolution.” @Gllo,

22 F.3d at 1224.
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Summary judgnent is inappropriate only if the issue to be
resolved is both genuine and related to a material fact.
Therefore, the nere existence of sone alleged factual dispute
between the parties will not defeat an otherw se properly
supported notion for summary judgnent. An issue is “genuine .

if the evidence is such that a reasonable jury could return
a verdict for the nonnoving party.” Anderson, 477 U.S. at 248
(internal quotation marks omtted). A material fact is one
that would “affect the outcone of the suit under the governing
law.” [d.. As the Court observed in Anderson: “[T]he
materiality determ nation rests on the substantive |aw, [and]
it is the substantive law s identification of which facts are
critical and which facts are irrelevant that governs.” |[d..
Thus, only those facts that nust be decided in order to resolve
a claimor defense will prevent summary judgnent from being
granted. \Wen confronted with an asserted factual dispute, the
court nust exam ne the elenents of the clains and defenses at
i ssue on the notion to determ ne whether a resolution of that
di spute could affect the disposition of any of those clains or
defenses. Immaterial or mnor facts wll not prevent summary

judgnent. See Howard v. d eason Corp., 901 F.2d 1154, 1159 (2d

Cr. 1990).

When review ng the evidence on a notion for summary
judgnent, the court nust “assess the record in the |ight nobst
favorable to the non-novant and . . . draw all reasonable
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inferences inits favor.” Delaware & Hudson Ry. Co. V.

Consolidated Rail Corp., 902 F.2d 174, 177 (2d G r. 1990).

Because credibility is not an issue on summary judgnment, the
nonnovant’s evi dence nmust be accepted as true for purposes of
the notion. Nonetheless, the inferences drawn in favor of the
nonnmovant nust be supported by the evidence. “[Mere

specul ation and conjecture” is insufficient to defeat a notion

for summary judgnent. Western Wirld Ins. Co. v. Stack O 1,

Inc., 922 F.2d 118, 121 (2d. Gr. 1990) (quoting Knight v. U S.

Fire Inusrance Co., 804 F.2d 9, 12 (2d. CGr. 1986)). Moreover,

the “nere existence of a scintilla of evidence in support of
t he [nonnovant’s] position” will be insufficient; there nust be
evi dence on which a jury could “reasonably find” for the
nonnovant. Anderson, 477 U. S. at 252.

Finally, the nonnoving party cannot sinply rest on the
all egations in her pleadings since the essence of sumary
judgnent is to go beyond the pleadings to determne if a

genui ne issue of material fact exists. See Celotex Corp., 477

US at 324. |If the novant denonstrates an absence of materi al
i ssues of fact, a limted burden of production shifts to the
nonnmovant, who nmust “denonstrate nore than ‘sone netaphysica
doubt as to the material facts, . . . [and] nust cone forward
with “specific facts showing that there is a genuine issue for

trial.”"” Aslanidis v. United States Lines, Inc., 7 F.3d 1067,
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1072 (2d Cir. 1993) (citations and enphasis omtted). |If the
nonnmovant fails to neet this burden, summary judgnent shoul d be
granted. The question then becones: is there sufficient

evi dence to reasonably expect that a jury could return a

verdict in favor of the nonnoving party. See Anderson, 477

U S. at 248, 251

Because the plaintiff in this case is proceeding pro se,
the court nust read the plaintiff’s pleadings and ot her
menoranda |iberally and construe themin a nanner nost

favorable to the plaintiff. See Burgos, 14 F.3d at 790.

Mor eover, because the process of sunmmary judgnent is “not

obvious to a layman,” Vital v. Interfaith Medical Cr., 168

F.3d 615, 620 (2d G r. 1999) the district court must ensure
that a pro se plaintiff understands the nature, consequences
and obligations of summary judgnent, see id. at 620-621. Thus,
the district court may itself notify the pro se plaintiff as to
the nature of summary judgnent; the court may find that the
opposing party’s nenoranda in support of sunmmary judgnent
provi de adequate notice; or the court may determ ne, based on

t horough review of the record, that the pro se plaintiff

under stands the nature of summary judgnent. See id..

Inits ruling on the initial notion for summary judgnent
inthis case, the court made a finding, based on a review of
the record at that time, that the pro se plaintiff understood
the nature, consequences, and obligations of sunmary judgnent.
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See Ruling on Mot. for Summ Judg., Doc. # 249, at 12-13.

After review ng the defendants’ nenorandumin support of the
instant notion and the plaintiff’s subm ssions in opposition to
it, the court concludes that the pro se plaintiff continues to
understand the nature, consequences and obligations of summary
j udgnent .

111. DI SCUSSI ON

In their supplenental notion for sunmary judgnent, the
def endants address the six clains raised by the plaintiff’s
conpl aint which were not addressed by the original notion for
summary judgnent. The defendants argue that they are entitled
to sunmary judgnent as to each of these clains.

A Warrantless Entry into Plaintiff’s Apartnent

Ms. Rzayeva clainms that the defendants violated her Fourth
and Fourteenth Amendnent rights when Oficer Foster entered her
home wi t hout consent and wi thout a warrant on the eveni ng of
Novenber 11, 1996. The plaintiff describes the events of that
ni ght as foll ows:

Oficer Foster came to ny home when | was sl eeping as

it was after 10 p.m He asked ny neighbor, Raisa

Bar segova, to knock [on] ny door. Wen | opened the

door and saw the police officer | asked himto wait

since I was in ny night gowmm. Wthout ny perm ssion,

al so without any warrant, he entered in my apartnent.

Conpl. at 6.°

4 The incident is described simlarly in a statenent by
the plaintiff’s nother, who lives in the sane building as the
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“The Fourth Amendnment provides that ‘the right of the
people to be secure in their houses shall not be violated.” W
have recogni zed that the physical entry of the hone is the

chi ef evil against which the wording of the Fourth Amendnent is

directed.” 1llinois v. Rodriquez, 497 U S. 177, 191
(1990) (internal citations omtted). “Warrantless searches
inside a honme are presunptively unreasonable.” Tierney v.

Davi dson, 133 F.3d 189 (2d Cir. 1998). “Absent exigent

ci rcunst ances or sone ot her exception, the police nust obtain a
warrant before they enter the home to conduct a search or
otherwi se intrude on an individual’s legitimte expectation of

privacy.” U.S. v. CGori, 230 F.3d 44, 50 (2d G r. 2000).

The defendants claimthat the plaintiff “voluntarily
conversed with the officer”, and that “it is |likely that
consent existed” for the officer to enter the apartnent. Supp.
Motion at 3, 4. 1In the alternative, the defendants assert that
“even if there was not specific consent, a police officer is
entitled to enter otherw se private prem ses for the purpose of

protecting the public.” Supp. Mdtion at 4. However, the

plaintiff, as follows: “On Novenber 11, 1996 approximately
after 10 p.m sonebody called to ny door. M neighbor, Raisa
Bar segova, opened the door and | ooked outside. She stated that
it was a police officer, who asked to show himny daughter’s
apartnent. | followed after them on sone distance. Raisa

Bar segova knocked [on] Zhasnen’s door, asking to open it.
Zhasmen opened, then police officer said sonething and entered
in her apartnment. At that tine | entered, too. Zhasnen was in
her night gown.” Reply, Exh. G
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def endants have not offered any evidence that at the tine of

Oficer Foster’s entry, as opposed to |later, there was any need

for “protecting the public” fromthe plaintiff, and therefore
t here has been no showi ng of exigent circunmstances sufficient
to overcone the presunptive requirenent of a warrant. Finally,
t he defendants argue that the plaintiff “does not claimany
actual damages” arising out of any warrantless entry into her
apartnent. Supp. Mdtion at 5. But the fact that Ms. Rzayeva
does not claimany specific damages fromthe intrusion into her
home goes to the question of what relief should be accorded to
the plaintiff should she eventually prevail on this claim not
to the question of whether she should be allowed to go forward
on her claimat all.

It is not disputed that O ficer Foster had no warrant to
enter the plaintiff’s home. However, the parties vigorously
di spute the matter of whether O ficer Foster had consent to
enter. The defendants claimthat he had sonme formof inplied
consent, and the plaintiff states that she absolutely did not
give her consent. Thus, there exists a genuine issue of
material fact as to whether Oficer Foster had consent to enter
the plaintiff’s apartnent. Therefore, summary judgnent on this
count woul d be i nappropriate.

B. | nvol untary Mental Exam nation of Plaintiff and
Seizure of the Plaintiff’s Person

The plaintiff asserts that her constitutional rights were
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vi ol ated when O ficer Foster had her involuntarily taken from
her honme and subjected to a nental exam nation at St. Francis
Hospital. The court has construed this allegation as a claim
that the involuntary confinenent violated the plaintiff’s
Fourteenth Amendnent right to be free from deprivations of
liberty wthout due process of |aw, and her Fourth Amendnent

right to be free fromunreasonable seizure. See dass v.

Mayas, 984 F.2d 55, 57-58 (2d Cir. 1993); WIllians v. Lopes, 64

F. Supp. 2d 37, 41-43 (D. Conn. 1999). The court found in its
ruling on the original notion for summary judgnent that O ficer
Foster was insulated fromliability in his individual capacity
based on qualified imunity. Therefore, the only remaining
issue as to this claimis whether O ficer Foster, in his
official capacity, and the City are entitled to summary
j udgnent .

1. Fourteenth Amendnent Due Process C ause

| nvoluntary civil confinement is a “massive curtail nent of

liberty,” Vitek v. Jones, 445 U. S. 480, 491 (1980), and cannot
therefore be acconplished without due process of law. See id.

at 492; Rodriguez v. Gty of New York, 72 F.3d 1051, 1061 (2d

Cr. 1995). In this context, the Suprenme Court has held that a
“[s]tate cannot constitutionally confine wi thout nore a
nondanger ous i ndi vidual who is capable of surviving in freedom

by hinself or with the help of willing and responsible famly
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menbers.” O Connor v. Donaldson, 422 U S. 563, 576 (1975); see

also dass, 984 F.2d at 57. A finding of dangerousness is thus

requi red before a person may constitutionally be deprived of
her liberty interest.

Connecticut’'s statute governing civil confinenent
i ncorporates this dangerousness standard. [t states:

Any police officer who has reasonable cause to
bel i eve that a person has psychiatric disabilities
and is dangerous to hinself, herself or others or
gravely disabl ed, and in need of i medi ate care and
treatnent, may take such person into custody and
take or cause such person to be taken to a general
hospital for enmergency examnation under this
section.
Conn. Gen. Stat. 8§ 17a-503(a)(1990).

The facts, as agreed upon by both the defendants and the
plaintiff, gave Oficer Foster “reasonabl e cause” to concl ude
that the plaintiff was a danger to herself or others. Oficer
Foster had seen a note, witten by the plaintiff and left on
M. Santos’ car, which stated that the plaintiff would conmence
a hunger strike if M. Santos did not |eave the plaintiff
alone. Wiile at the plaintiff’s apartnment, Oficer Foster
observed the plaintiff becom ng visibly upset. When the
plaintiff asked O ficer Foster to | eave her apartnent and he
refused, the plaintiff threatened to cut her wists and to
throw herself out a third floor wi ndow, and she al so nade

t hroat slashing gestures indicating a wllingness to cut her

own throat. Based on the plaintiff’'s actions, Oficer Foster
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had “reasonabl e cause” to determne that the plaintiff had
“psychiatric disabilities and [was] dangerous to . . . herself
or others or gravely disabled, and in need of inmedi ate care
and treatnent”.®

There is no dispute that Oficer Foster followed the
procedures set forth in Conn. Gen. Stat. 8 17a-503a, the
Connecticut statute permtting involuntary commtnent of a
person to a hospital for nental exam nation, when he placed the
plaintiff in custody. The plaintiff was exam ned and rel eased
within |less than twenty-four hours of being placed in custody,
as required by law. As a matter of |law, the defendants’
actions in commtting the plaintiff against her will did not
viol ate her due process rights under the Fourteenth Amendnent,
and therefore, the defendants are entitled to sumary judgnent
as to this claim

2. Fourt h Amendnent

It is uncontested that when the plaintiff was
involuntarily taken from her hone and subjected to a nental
exam nation, she was “seized” within the neaning of the Fourth

Amendnent. See d ass, 984 F.2d at 58 (stating that “the

infringement of . . . liberty [resulting fromcivil

confinement] was tantamount to the infringenent of being

> The report of the nmental evaluation of the plaintiff
performed |later that night at St. Francis Hospital confirns
that the plaintiff had an “adjustnent disorder with m xed
di sturbance of conduct and enotions.”
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arrested”). “The Fourth Amendnent requires that an involuntary
hospitalization ‘may be nade only upon probable cause, that is,
only if there are reasonable grounds for believing that the
person seized is subject to seizure under the governing | ega

standard.’” 1d. (quoting Villanova v. Abrans, 972 F.2d 792,

795 (7th Cr. 1992); see also Wllians, 64 F. Supp.2d at 43.

The “governing | egal standard” in this situation is
codified in Conn. Gen. Stat. 8§ 17a-503a, set forth in rel evant
part above. There is no dispute as to the manner in which
O ficer Foster took the plaintiff into custody, or as to the
ci rcunst ances surrounding his decision to do so. The court
finds as a matter of law that the defendants had probabl e cause
to commt the plaintiff to a hospital against her wll.
Therefore, summary judgnent will enter in favor of the

def endants on this claim

C. Refusal to Investigate Plaintiff’s Charges

The plaintiff further alleges that Oficer Foster,
Sergeant Hazen, and the Cty of Hartford violated her rights to
equal protection under the |aw by refusing, because of her
status as an alien, to investigate her claimof sexual
harassnment and i ndecent exposure by M. Santos and her clains
against O ficer Foster. This claimfails for tw reasons.

First, the plaintiff admts that she never filed a conpl aint
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against M. Santos with the police; Oficer Foster’s visit was
pronpted by a conplaint from M. Santos, not the plaintiff.
When OFficer Foster attenpted to discuss the natter of the
plaintiff’s conflict wwth M. Santos, the plaintiff becane
visibly upset, and eventually nade the threat to “cut her
veins” which resulted in Oficer Foster calling the anbul ance.
The plaintiff does not claimto have filed any conpl ai nt
against M. Santos after this incident, either. If no
conplaint was filed, the plaintiff can not bring an action
because there was no investigation.

Second, the plaintiff admts that Sergeant Hazen net with
her and di scussed the allegations that Oficer Foster had acted
illegally in admtting the plaintiff to the hospital against
her will. See Plaintiff’s Reply to Defendants’ Suppl enental
Menor andum (“Reply”), Doc. # 288, Exh. L. There is no dispute
as to the fact that Sergeant Hazen and ot her officers
i nvestigated and prepared reports regarding the plaintiff’s
conpl aints against Oficer Foster. See Reply, Exh. O

The plaintiff has not created a genuine issue of materi al
fact as to her allegation that the defendants failed to
investigate her clains. Sunmmary judgnent in favor of the
defendants is therefore appropriate on this claim

D. Intentional Infliction of Enotional D stress

The defendants al so seek summary judgnent as to the
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plaintiff’s claimthat the actions of the defendants
constituted intentional infliction of enotional distress. The
Connecticut Suprenme Court has set forth clearly the necessary

elements of a claimfor intentional infliction of enotional

di stress:
In order for the plaintiff to prevail in a case for
l[tability under intentional infliction of enotional
di stress, four elenents nust be established. It nust

be shown: (1) that the actor intended to inflict
enotional distress or that he knew or shoul d have known
that enotional distress was the likely result of his
conduct; (2) that the conduct was extrene and
outrageous; (3) that the defendant’s conduct was the
cause of the plaintiff’'s distress; and (4) that the
enotional distress sustained by the plaintiff was
severe.

Appl eton v. Board of Educ. of the Town of Stonington, 254 Conn.

205, 210 (2000)(internal quotation marks and citations
omtted). “Liability for intentional infliction of enotional
di stress requires conduct exceeding all bounds usually
tolerated by decent society, of a nature which is especially
cal cul ated to cause, and does cause, nental distress of a very

serious kind.” Ancona v. Mnafort Bros., Inc., 746 A 2d 184,

192 (Conn. App. 2000).

Nei t her O ficer Foster nor Sergeant Hazen acted in an
“extreme and outrageous” manner in their dealings with the
plaintiff. Wth the exception of the question of whether
O ficer Foster entered the plaintiff’s hone w thout her
consent, O ficer Foster’s actions, described above, in
proceeding to the plaintiff’s apartnment, speaking wth her
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about her problens with M. Santos, and eventually taking the
plaintiff to the hospital against her will, have already been
found by this court to be reasonable in light of all the
undi sputed circunstances. Thus, the plaintiff’s only remaining
actionable claimas to Oficer Foster is that he intentionally
caused her enotional distress by unlawfully entering her
apartnment where he saw her in her nightgown. See Reply at 52-
54. Even if the plaintiff’s contention as to Oficer Foster’s
conduct is found to be true, that conduct would not rise to the
| evel of “extreme and outrageous” conduct of a nature
especially calculated to cause nental distress of a very
serious kind, which is what is required to sustain a claim of
intentional infliction of enotional distress.

The plaintiff |ikewi se has no actionabl e claimthat
Sergeant Hazen intentionally caused her enotional distress.
The court has determined that there is no basis for concluding
t hat Sergeant Hazen did not investigate Ms. Rzayeva's
conpl aints against Oficer Foster. Thus, the only support for
a finding of intentional infliction of enotional distress would
be the plaintiff’s statement that Sergeant Hazen threatened to
ensure that the plaintiff failed the citizenship test.
However, such behavior by Sergeant Hazen, if it occurred, would
not under the circunstances of this case constitute conduct
“exceeding all bounds usually tolerated by decent society, of a
nature which is especially calculated to cause, and does cause,
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mental distress of a very serious kind.” Ancona, 746 A 2d at
192.

Al t hough the parties dispute what conduct was engaged in
by each of O ficer Foster and Sergeant Hazen, there is no
“genui ne issue of material fact” which would “affect the
outcone of the suit under the governing law.” Anderson, 477
U S at 248. Summary judgnent in favor of the defendants is
therefore appropriate on this claim

E. Negligent Infliction of Enotional Distress

The defendants argue that they are entitled to summary
judgnment as to the claimof negligent infliction of enotional
distress as well. In order to prevail on a claimfor negligent
infliction of enotional distress, a plaintiff nmust show that
“the defendant should have realized that its conduct involved
an unreasonabl e risk of causing enotional distress and that
that distress, if it was caused, mght result in illness or

bodily harm” Montinieri v. Southern New Engl and Tel ephone

Co., 398 A 2d 1180, 1184, 175 Conn. 337, 345 (1978).

As noted above, Oficer Foster’s actions, with the
exception of the question of whether he entered the plaintiff’s
home wi t hout her consent, have already been found by this court
to be reasonable in light of all the undi sputed circunstances.
Even if Oficer Foster entered the plaintiff’s honme w thout her

consent, where he saw her in her nightgown, as contended by the
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plaintiff, and in addition took the actions the court has
determ ned were reasonable in light of all the undi sputed

ci rcunst ances, his conduct would not have been of such a nature
that he should have known that it “invol ved an unreasonabl e

ri sk of causing enotional distress and that that distress, if
it was caused, mght result in illness or bodily harm?”

Montinieri, 398 A 2d at 1184.

The Montinieri test “requires that the fear or distress

experienced by the plaintiff[] be reasonable in light of the

conduct of the defendant[].” Barrett v. Danbury Hosp., 654

A.2d 748, 757, 232 Conn. 242, 261 (1995). The circunstances
surrounding O ficer Foster’s visit to the plaintiff’s hone are
as follows. The plaintiff had left a note on M. Santos’ car,
about which M. Santos had conplained to the police. Oficer
Foster was dispatched to interview the plaintiff about the
incident. When Oficer Foster arrived at the apartnent, the
plaintiff opened the door voluntarily, wearing only her

ni ght gown. Al though Ms. Rzayeva conpl ains that she was tricked
i nto opening the door because it was her neighbor, and not

O ficer Foster, who knocked on the door and called to her to
open it, she nonetheless willingly opened the door into a
public hallway wearing only her nightgown. The plaintiff
admts that she was told that O ficer Foster was there because
he had been infornmed that she had been harassing M. Santos.
There is nothing in these circunstances to suggest that Oficer
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Foster shoul d have anticipated that Ms. Rzayeva m ght suffer
enotional distress severe enough to result in illness or bodily
harmas a result of his conduct.

Li kewi se, there is no genuine issue of material fact as to
t he conduct of Sergeant Hazen. Even if the plaintiff’s
contention that Sergeant Hazen threatened to nmake sure that the
plaintiff failed the citizenship test is found to be true, such
a statenent by Sergeant Hazen coul d not reasonably have been
expected, under the circunstances, to involve an unreasonable
ri sk of causing enotional distress that mght result in illness

or bodily harm The Mntinieri test “requires that the fear or

di stress experienced by the plaintiff[] be reasonable in |ight
of the conduct of the defendant[].” Barrett, 654 A 2d at 757.
Sergeant Hazen had no apparent connection to the inmgration
authorities and did not state that she did, and it was not
reasonabl e that the plaintiff experience, as a result of any
coment by Sergeant Hazen regarding the citizenship test,

di stress of such a magnitude that it mght result in illness or
bodily harm The comrent all egedly nmade by Sergeant Hazen was
not hi ng nore than words made in circunstances that were not out
of the ordinary. Thus, even if the plaintiff’'s factual
contention were found to be true, that would not be sufficient
to sustain a claimfor negligent infliction of enotional

di stress. See, e.qg., Ancona, 746 A 2d at 192-93 (uphol di ng

trial court ruling in favor of defendant on claimfor negligent
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infliction of enotional distress where “the plaintiff failed to
show t hat the defendant should have anticipated that its
[filing a |lawsuit against the plaintiff] would cause the
plaintiff any enotional distress beyond that normally

associated with litigation”); Mrice v. Bogaert, No. CV97-

92069, 1999 W 27193, at *1 (Conn. Super. Jan. 6, 1999)
(granting notion to strike claimof negligent infliction of
enotional distress where plaintiff “failed to allege any facts
whi ch woul d show how t his defendant should have anti ci pat ed
that enotional distress mght result in illness or bodily

harnt). Conpare Pattavina v. MIIls, No. CV96-0080257S, 2000 W

1626960, at *9 (Conn. Super. Aug. 23, 2000) (finding for
plaintiffs on negligent infliction of enptional distress claim
wher e caregi ver defendants physically abused the plaintiffs’
mental |y di sabl ed son).

Al t hough the parties dispute what conduct was engaged in
by each of Oficer Foster and Sergeant Hazen, there is no
“genui ne issue of material fact” which would “affect the
outcone of the suit under the governing law.” Anderson, 477
U S at 248. Thus, summary judgnent in favor of the defendants
is appropriate on this claim

V. CONCLUSI ON

For the reasons stated above, the defendants’ suppl enmental

nmotion for summary judgnent [Doc. # 276] is hereby DENIED as to
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the plaintiff’s claimthat her Fourth and Fourteenth Amendnent
rights were violated by Oficer Foster’s warrantless entry into
her apartnent, and hereby GRANTED as to the follow ng clains:
(1) Oficer Foster and the Cty of Hartford violated the
plaintiff’'s liberty interests under the Due Process C ause of
t he Fourteenth Amendnent by forcing the plaintiff to
involuntarily submt to a nental exam nation; (2) Oficer
Foster and the City of Hartford violated the plaintiff’s Equal
Protection rights by refusing, on account of her alienage, to
investigate the plaintiff’s clainms; (3) Oficer Foster and
Sergeant Hazen intentionally caused the plaintiff enotional
distress; and (4) Oficer Foster and Sergeant Hazen negligently
caused the plaintiff enotional distress.

Summary judgnent has been granted in favor of the
def endants Sergeant Mary Hazen and the Gty of Hartford as to
all clains against them The Cerk shall term nate Hazen and
the Gty as defendants in this matter. The only renaining
defendant is Oficer Edward Foster.

It is so ordered.

Dated this _  day of February, 2001, at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge
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